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DETAILED ACTION 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Drawings 

The drawings are objected to because the cross-hatching in Figures 4a-4C 
should be deleted because the views are front views of the nnodules. The reference 
character 13 on the vertical member 5 should be -12- because Figure 2a has set forth 
that 12 is the inside side edge of the vertical member 5. Further, these views do no 
appear to be front views of the modules as described on the description of the drawings. 
Further, the upper corner in the modules shown Figures 5a and 5b is not shown 
correctly because the connection at the upper corner does not appear as that shown in 
Figure 2a. Accordingly, a line needs to be placed across member 5 to show the corner 
connection between the vertical member 5 and member 6 as shown in Figure 2a. 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended". If a drawing 
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figure is to be canceled, the appropriate figure must be removed from tlie replacement 
sheet, and where necessary, the remaining figures must be renumbered and 
appropriate changes made to the brief description of the several views of the drawings 
for consistency. Additional replacement sheets may be necessary to show the 
renumbering of the remaining figures. The replacement sheet(s) should be labeled 
"Replacement Sheet" in the page header (as per 37 CFR 1 .84(c)) so as not to obstruct 
any portion of the drawing figures. If the examiner does not accept the changes, the 
applicant will be notified and informed of any required corrective action in the next Office 
action. The objection to the drawings will not be held in abeyance. 



Claim Objections 



Claims 4-6, 9, and 13 are objected to because of the following informalities: 

regarding claim 4, "means for pivotal attachment" in line 2 should be changed to - 
-attachment means- to maintain consistent terminology; 

regarding claim 5, "attached" in line 3 should be deleted; 

regarding claim 6, "support" in line 2 should be -supports-; 

regarding claim 9, -the- needs to be inserted before "two" in line 13, 
"subsequent" in line 14 and "successive" in line 16 should be deleted; 

regarding claim 13, "successive" in line 13 should be deleted, "the first fence 
module" in line 20 should be -a first fence module- as a first fence module has not 
been previously recited, and the fourth occurrence of "the" in line 20 should be -a- as a 
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subsequent fence nnodule has not been previously recited, and "the ground" in line 22 
should be -a ground-. Appropriate correction is required. For purposes of examining 
the instant invention, the examiner has assumed these corrections have been made. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-12 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Regarding claim 1 , the metes and bounds of the claim is unclear. The claim 
seeks to define one module according to the preamble; yet, lines 12-16, refer to multiple 
modules nested together. Further, the claim defines that the angle arms of each 
successive module are fitting between the horizontal and substantially vertical members 
of a previous module. Accordingly, is the claim defining a single module or multiple 
modules stacked? If only one module is being set forth, how do the references to 
additional modules structurally define and limit the one module? For purposes of 
examination, the examiner has only considered a single unitary, stackable fence 
module. 
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Regarding claim 3, the limitation "a first end support and a second end support" 
makes unclear whether these are different supports than those previously recited in 
claim 1, line 3. The limitation "the first and second end assemblies" in line 3 lacks 
antecedent basis. Further, the metes and bounds of the claim is unclear because the 
claims first seek to define one module in the preamble; yet, the language "co-operate 
with the attachment means on the first end support of the subsequent fence module" in 
lines 6-7, and "the first module and subsequent module are rotatable about the pivotal 
attachment" in lines 8-9, then implies the presence of multiple modules. How many 
modules are being claimed? 

Regarding claims 2 and 4-7, the claims depend from claim 1 and therefore are 
indefinite. 

Regarding claim 8, the "subsequent fence modules" are clearly positively being 
required. Accordingly, it is unclear how the claims can relate to a single module (note 
the preamble) when there are multiple modules. 

Regarding claim 9, it is not clear what disclosed structure actually constitutes the 
claimed "means for pivotal attachment". First, it is noted that the last paragraph of claim 
9 states that each end support of each module has a "means" connected thereto. The 
specification describes loops 16 connected to each end support of each module and 
that loops at the ends of respective adjacent modules accept a single pin 17 to pivotally 
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interconnect the two adjacent modules. However, claim 1 1 sets forth that the "means" 
comprises a pin and loops. This would mean that there would have to be two pins 
connecting the adjacent ends of a respective pair of modules. There is no support for 
two pins between each end of the modules connecting them together. Accordingly, 
either the "means" has not been properly set forth in claim 9 or the pin cannot constitute 
a part of the "means" as is set forth by claim 1 1 . 

Regarding claim 10, note the comments above with respect to claim 9. Further, it 
is unclear as to how the "first" and "subsequent" modules can be "rotatably about the 
pivotal attachment means" if such "means is in whole or in part constituted by the loops 
16 since the modules are not rotatable with respect to the loops 16 attached to each 
module. It is suggested that the claim define the pin 17 and then state that the modules 
are rotatable about the pin. 

Regarding claims 1 1 and 12, the claims depend from claim 9 and therefore are 
indefinite. 

Double Patenting 

Claim 1 3 is objected to under 37 CFR 1 .75 as being a substantial duplicate of 
claim 12. When two claims in an application are duplicates or else are so close in 
content that they both cover the same thing, despite a slight difference in wording, it is 
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proper after allowing one claim to object to the other as being a substantial duplicate of 
the allowed claim. See MPEP § 706.03(k). Applicant should note that there Is no 
structural difference seen between the two claimed systems. 



Claim Rejections • 35 USC § 102 



Claim 1 is rejected under 35 U.S.C. 102(b) as being anticipated by Lape, 
257.168. 

Regarding claim 1 , Lape discloses, in Figure 1 , a unitary, stackable fence module 
comprising: two end supports (one side view of a support is shown in Figure 1 ), and 
span members a, a'. Each end support has a substantially vertical member B, B', a 
horizontal member D, D', and an angle arm A, A'. The vertical member B, B' is 
connected at a lower end to a first end of the horizontal member D, D' and the angle 
arm A, A'. The angle arm A, A' is connected between an upper end of the substantially 
vertical member B, B' and a second end of the horizontal member D, D'. The vertical 
member B, B' and the horizontal member D, D' are in the same plane. The span 
members a, a' are connected between the angle arm A, A' of each end support, 
spacing the end supports apart, wherein, the angle arm A, A' is attached to an inside 
side edge of each of the substantially vertical member B, B' and the horizontal member 
D, D' adjacent the span members a, a'. 
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Claim 1 is rejected under 35 U.S.C. 102(b) as being anticipated by McKinnon, 
1,545,909. 

Regarding claim 1 , McKinnon discloses, in Figure 3, a unitary, stackable fence 
module comprising: two end supports (one side view of a support is shown in Figure 2). 
and span members 2. Each end support has a substantially vertical member 9, a 
horizontal member 11, and an angle arm 4. The vertical member 9 is connected at a 
lower end to a first end of the horizontal member 1 1 and the angle arm 4. The angle 
arm 4 is connected between an upper end of the substantially vertical member 9 and a 
second end of the horizontal member 1 1 . The vertical member 9 and the horizontal 
member 11 are in the same plane (note that their sliding surfaces share a plane). The 
span members 2 are connected between the angle arm 4 of each end support, spacing 
the end supports apart, wherein, the angle arm 4 is attached to an inside side edge of 
each of the substantially vertical member 9 and the horizontal member 11 adjacent the 
span members 2. 

Claim Rejections - 35 USC § 103 

Claims 2 and 6 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lape, 257,168, as applied to claim 1 , and further in view of Kummerlin et al., 4,502.564. 
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Regarding claim 2, Lape, as discussed, fails to disclose a spacer positioned 
between the angle arm and the inside side edge of the vertical and horizontal members 
for providing additional tolerance between each modules for stacking. Kummerlin et al. 
teach a spacer 117 (col. 7, lines 31-34) positioned between an angle arm and an inside 
side edge of a vertical member and a horizontal member to act as a bearing between 
the angle arm and the inside side edge of the vertical member and the horizontal 
member. Therefore, as taught by Kummerlin et al., it would have been obvious to one 
of ordinary skill in the art at the time the invention was made to provide a spacer 
between the angle arm and the inside side edge of the vertical and horizontal members 
to behave as a bearing between the inside side edge of the vertical and horizontal 
members and the angle arm. 

Regarding claim 6, Lape, as discussed, fails to disclose the end supports and 
the span members formed of tubular steel. Applicant is reminded that making the end 
supports and the span member of tubular steel is an obvious matter of design choice 
as tubular steel is readily available as a stock material. Further, Kummerlin et al. is 
provided as evidence that tubular steel is well known to make span member and end 
supports. 

Claims 3, 4, and 8 are rejected under 35 U.S.C 103(a) as being unpatentable 
over McKinnon, 1 ,45,909, as applied to claim 1 , and further in view of Faught, 300,455. 
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Regarding claim 3. McKinnon shows the end supports being a first end support 
and a second end support. However, the first end support and the second end support 
do not have attachment means attached to the vertical member to permit pivotal 
attachment to a subsequent fence module. However, Faught teaches using an 
attachment means to permit pivotal attachment, in Figures 1 , as seen between the 
modules to permit pivotal attachment between modules to create a pivotal fence to be 
set at different angles. Therefore, as taught by Faught, it would have been obvious to 
one of ordinary skill in the art at the time the invention was made to include a pivotal 
attachment as taught by Faught to allow the fence module of McKinnon to be set at 
different angle with respect to another module. 

Regarding claim 4, a pin and loops are arranged along each vertical member so 
as to permit vertical alignment of the loops between the second end of the first fence 
module and the first end of a subsequent fence module to permit passage of the pin 
therethrough. 

Regarding claim 8, given the teachings of Faught, it would have been obvious 
matter of design choice to enclose an area by placing the module and subsequent 
modules pivotally connected to form a polygonal shape. 
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Claim 5 is rejected under 35 U.S.C 103(a) as being unpatentable over McKinnon, 
1,45,909, in view of Faught, 300,455, as applied to claims 3, 4, and 8, and further in 
view of Walter, 197,806. 

Regarding claim 5, McKinnon, as discussed, fails to disclose the pin being of 
sufficient length to engage a ground. Walter teaches, in Figure 1, a pin A' being of 
sufficient length to engage a ground to anchor modules. Therefore, as taught by 
Walter, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to use the pin of Walter to replace the pivotal connection provided 
by Faught, to anchor the modules and to allow the modules to rotate relative to each 
other. 

Claim 6 is rejected under 35 U.S.C 103(a) as being unpatentable over McKinnon, 
1.545,909. in view of Neely. 1,214,705. 

Regarding claim 6, McKinnon, as discussed, fails to disclose the supports and 
the span members formed of tubular steel. Neely teaches, in Figure 1 , end supports 
and span member formed of tubular steel as part of a design choice to make a module. 
Therefore, as taught by Neely, it would have been obvious to one of ordinary skill in the 
art at the time the invention was made to make the supports and the span members 
formed of tubular steel to make the fence module more aesthetic or light weight. 
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Claim 7 is rejected under 35 U.S.C 103(a) as being unpatentable over 
McKlnnon, 1 ,45,909, as applied to claim 1 , and further in view of St. John, 5,533,714. 

Regarding claim 7, as discussed, McKlnnon fails to disclose the module further 
comprising a man door formed intermediate the span members. St. John teaches, in 
Figure 7, a man door formed intermediate span members to allow access to an 
enclosure made by more than one module. Therefore, as taught by St. John, it would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to place a man door formed intermediate the span member of McKinnon to allow access 
to an enclosed area formed by placing more than one module of McKinnon. 

Allowable Subject Matter 

Claims 13 and 14 are allowed. 

Claims 9-12 would be allowable if rewritten or amended to overcome the 
rejection(s) under 35 U.S.C. 112, 2nd paragraph, set forth in this Office action. 

The following is a statement of reasons for the indication of allowable subject 
matter: 

regarding claims 9 and 13, the prior art of record does not disclose or suggest a 
fence system comprising angle arms of two end supports of each of three or more fence 
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modules, fitting between a horizontal member and a substantially vertical member of a 
previous module in a nested arrangement (claim 9, lines 16-18; claim 13, lines 12-14). 
The closest prior art to McKinnon, 1 ,546,909, discloses a module as claimed; however, 
there is no motivation, absent applicant's own disclosure, to modify McKinnon because 
the angle arms of the two end supports are not nested so that the arms fit between a 
horizontal member and a substantially vertical member of a previous module; 

regarding claim 10-12, these claims directly or indirectly depend from claim 9; 

and, 

regarding claim 14, this claim depends from claim 13. 

Response to Arguments 

Applicant's arguments with respect to claims 1-12 have been considered but are 
moot in view of the new ground(s) of rejection. 

With respect to McKinnon, applicant argues that the reference cannot stack in a 
nested arrangement. In response, applicant is reminded that claim 1 is directed to a 
module and not modules that are stacked. Further, McKinnon teaches all the structural 
limitations of a module and the term stackable is given its broadest reasonable 
interpretation since anything can be stacked. 
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Conclusion 



Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. In particular, the new limitations "each subsequent module nested 
within an adjacent lower module of the two or more unitary fence modules" in claim 1, 
lines 12-14, "in a nested arrangement" in claim 1, line 16, necessitated the new grounds 
of rejection, and "modules, each subsequent module nested within and adjacent lower 
module of the two or more unitary fence modules" in claim 9, lines 14-16, necessitated 
the new grounds of rejection. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 



A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ernesto Garcia whose telephone number is 571-272- 
7083. The examiner can normally be reached from 9:30-5:30. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Daniel P. Stodola can be reached at 571-272-7087. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 





E.G. 



June 7, 2006 



DANIEL P. STODOU 
SUPERVISORY PATENT EXAMINER 
TECHNOLGGY CENTER 3600 



